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CMO DIGESTS -« 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 


include every point of law covered by the original order 
or opinion. 


Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMO authority in 
judicial proceedings. 


FAILURE OF EVIDENCE 


@ An accused was convicted among other 
things, of the charge “Breaking Arrest” by 
reason of deviating from the normal route be- 
tween his watch station and the naval base while 
a prisoner at large. 

The evidence introduced by the prosecution 
showed that the accused was a prisoner at large 
and in a duty status on the date of the offense; 
that in returning to the naval base after being 
relieved of his watch, he stopped at a tavern 
about a quarter of mile off of the customary 
route used between the base and watch station. 

It was held that even assuming that the 
limits of confinement aboard the naval base 
and watch station were positively described and 
explained to the accused as extending also to 
a prescribed route between those two places a 
mere deviation from the prescribed route, with- 
out more, cannot sustain the conviction of 
breaking arrest. ¢ 


KNOWLEDGE OF A LOCAL ORDER 


The accused was convicted of violating a 
recruit training order prohibiting members of 
the command from having financial dealings 
with recruits. 

To prove knowledge of the order by the ac- 
cused, the prosecution introduced a copy of the 
order containing the signature of the accused 
under an acknowledgment that the order had 
been read and understood. This acknowledg- 
ment bore no date. There was testimony that 


the order was not published at quarters ; that no 
(Continued on page 19) 
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SURNAL 


Four categories of restrictions exist with re- 
spect to employment of retired naval person- 
nel by the Federal Government. Included 
among these are criminal provisions. | 

The author has undertaken to distinguish 


_each type in terms of purpose and practical 


e ‘ect, for the benefit.of those who, at some 
tine in their naval careers, may contemplate 
‘“Jual employment” after retirement. 


"““HE RECENT WORLD EVENTS have 
pointed up with considerable emphasis the 
question as to what civilian employment retired 
naval personnel may properly and legally accept 
with instrumentalities of the Federal, State or 
Territorial governments as well as with private 
concerns doing business with the United States 
Government. While the answer to this problem 
is primarily of concern to naval personnel al- 
ready retired or about to be retired, it holds 
nevertheless some interest for naval personnel 
generally, since the question of collateral em- 
ployment upon retirement is a problem which, 
to a greater or lesser degree, is common to all 
naval personnel. The purpose of this article is 
to review the provisions of the law which affect 
the usual cases of such employment by retired 
naval personnel. These provisions of the law 
may be arbitrarily classified as follows: (1) Re- 
strictions upon employment, (2) restrictions 
upon pay, (3) restrictions upon appropriations, 
and (4) criminal provisions. 





Restrictions upon employment 


The basic provision of law underlying the 
right of retired officers to hold a civilian position 
or office with the Federal Government is the act 
of July 31, 1894 (28 Stat. 205), as amended (5 
U. S. C. 62), commonly known as the dual em- 


ployment statute. Under the terms of this 


statute, retired officers in receipt of retired pay 
are prohibited from holding a civilian position 
or office with the Federal Government where 
e ther the rate of retired pay or the rate of com- 
pensation fixed for the civilian position or office 
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EMPLOYMENT OF RETIRED NAVAL PERSONNEL 


By LT CARL. B. KLEIN, USN 


amounts to $2,500 per annum unless (1) elected 
thereto, (2) appointed by the President with the 
advice and consent of the Senate, or (3) retired 
for injuries received in battle or for injury or 
incapacity incurred in line of duty (13 Comp. 
Gen. 60; 21 Comp. Gen. 1129). Retired officers 
receiving retired pay in excess of $2,500 per 
annum may not avoid the application of this 
statutory prohibition by retaining their retired 
office and waiving their retired pay during occu- 
pancy of the civilian position or office (14 Comp. 
Gen. 289). 

It should be noted, however, that the provi- 
sions of the dual employment statute do not af- 
fect the right of a retired enlisted man, retired 
for any reason, even though subsequently ad- 


vanced to commissioned grade on the retired list, - 


to receive retired pay and at the same time re- 
ceive compensation from a civilian position or 
office with the Federal Government (Grant v. 
U. S., 41 F. (2d) 863; 26 Comp. Gen. 712; 25 
Comp. Gen. 521). 

The restrictions upon employment. discussed 
in the previous paragraph do not preclude the 
employment of retired officers of the Navy in a 
number of instances, included among which are 
the following: 

(1) To engage in work under the direction of 
the Chief of Engineers of the United States 
Army in connection with the improvement of 
rivers and harbors of the United States (5 
U.S. C. 68). 

(2) Appointment of retired officers of the 
Navy to positions as Director or Assistant Di- 
rector of the Bureau of the Budget (5 U.S. C. 
64; 31 U.S.C. 16). 

(3) Appointment of retired officers of the 
Navy to positions in the diplomatic or consular 
branches of the foreign service of the United 
States (34 U.S. C. 226). 

(4) The employment of retired officers and 
warrant officers by the Veterans’ Administra- 
tion until 10 August 1951 (5 U.S. C. 64a). 

(5) The temporary employment or service of 
a retired officer as a consultant on a fee basis 
(28 Comp. Gen. 381). 
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(6) The employment of a retired officer of 
the Navy in any work or service for which the 
funds made available by the United States Gov- 
ernment are intermingled with non-Federal 
funds and the compensation of the retired offi- 
cer is paid from such intermingled funds (23 
Comp. Gen. 744). 

A retired officer may not, however, accept an 
office from a foreign government without the 
consent of Congress in view of Article I, Section 
9, Clause 8 of the Constitution (CMO 3, 1934, 
13). Such an officer may not accept employ- 
ment with a foreign government (CMO 1, 1942, 
258), nor may he be employed in the armed 
forces of a foreign state (CMO 4, 1943, 116). 
A retired naval officer is precluded from work- 
ing, with or without remuneration, for a foreign 
company or individual which is in competition 
with American industry (Executive Order 5221, 
December 11, 1929). 


Restrictions upon pay 


If a retired officer of the Navy is, under the 
above provisions, eligible for employment in a 
Federal position, he will, upon acceptance of 
such position, be subject to the provisions of 
section 212 of the act of June 30, 1932 (47 Stat. 
406) as amended (5 U. S. C. 59a), the so-called 
dual compensation statute. This statutory pro- 
vision of law is applicable to all officers receiv- 
ing retired or retirement pay for or on account 
of commissioned service, including those ad- 
vanced on the retired list to commissioned grade 
(25 Comp. Gen. 521). In simple terms, this stat- 
ute provides that the aggregate income derived 
from a Federal civilian position, whether elec- 
tive or appointive, and from retirement pay 
shall not exceed the rate of $3,000 per annum. 

If the annual rate of retired pay being paid a 
retired officer exceeds the rate of $3,000 per 
annum, the officer must elect to receive either his 
retired pay or the pay of his civilian office or 
position. In this connection, should the officer 
give up his retired pay, he will become entitled 
to have payment of such pay resumed upon re- 
linquishing his civilian office or position. On 
the other hand, if the rate of retired pay and 
the compensation of the civilian office or position 
to be paid a retired officer are both less than 
$3,000 per annum but together exceed $3,000 
per annum, the officer is entitled to receive all of 
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the compensation from the civilian office or posi- 
tion to which may be added so much of his re 
tired pay as necessary to make the combined 
rate or total compensation $3,000 per annum. 
For example, if an officer receiving retired pay 
of $2,900 per annum is employed in a Federal 
civilian office or position at a salary of $2,800 
per annum, he would be entitled to receive the 
$2,800 plus $200 from his retired pay to make 
a net rate of $3,000 per annum (12 Comp. Gen. 
37,47). If the rate of retired pay and the com- 
pensation to be received from the civilian office 
or position both exceed the rate of $3,000 per ‘ 
annum, the officer may waive his retired pay in 
its entirety and receive without restriction the 
compensation from employment with the Fed- 
eral Government. Also in this connection, if 
the officer waives his retired pay, he would be 
entitled to have payment of the amount so 
waived resumed upon terminating his civilian 
employment (CMO 2, 1947, 40). 

The limitation delineated above restricting 
the combined rate of compensation to $3,000 per 
annum “is not against the retaining of the re- 
tired status but is that ‘no person holding a ci- 
vilian office . . . shall be entitled, during the 
period of such incumbency, to retired pay from 
the United States . . . as a commissioned offi- 
cer.’ Similarly the right of election given 
under the statute is not as to whether he shall 
continue to hold his retired status, but is as to 
whether he shall accept the pay of the one or 
the pay of the other” (Comp. Gen. Dec. A-43761, 
August 9, 1932). 

In computing the amount of pay in the case 
of temporary or part-time employment, the an- 
nual rate of compensation of the job on a full- 
time basis is used in determining the appli- 
cability of this statutory provision (26 Comp. 
Gen. 231). However, if a definite limitation on 
employment is made in the contract to a specific 
number of hours per day or days per week, 
month, or year, and the contract also provides 
for payment only when the officer is actually 
employed, the statute is not applicable if the 
total amount of the two compensations which 
may be paid does not exceed the rate of $3,000 
per annum. The statute is likewise not appli- 
cable to commissioned officers retired for dis- 
ability incurred in combat with an enemy of the 
United States or for disability resulting from 
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an explosion of an instrumentality of war in line 
of duty during an enlistment or employment as 
provided in veterans regulation numbered 1 (a), 
part I, paragraph I. The clause “retired for 
disability incurred in combat with an enemy of 
the United States” as used in the statute has 
been defined by the Comptroller General of the 
United States to apply to officers “retired for 
disability the direct result of injury from the 


instrumentalities of war employed by the enemy | 


in combat with the forces of the United States,” 
to wit, as where the disability necessitating re- 
tirement was directly due to inhaling gas during 
combat with an enemy of the United States 
(Comp. Gen. Dec. A-44756, January 3, 1933). 
The provisions of section 212 of the dual com- 


pensation statute are not applicable to warrant . 


officers and enlisted. personnel not drawing pay 
on account of services as a commissioned officer 
(Grant v. U.S., 41 F. (2d) 863). 

By way of rounding out this picture of Fed- 
eral employment in consonance with the terms 
of the dual compensation statute, it should be 
noted that under the provisions of the act of May 
27, 1944 (58 Stat. 230; 38 U.S. C. 26c) retired 
naval personnel in receipt of retirement pay, 
who would be eligible to receive pension or com- 
pensation under laws administered by the Vet- 
erans’ Administration if they were not receiving 
such retirement pay, may waive their retire- 
ment pay and receive instead compensation 
from the Veterans’ Administration, for the pur- 
pose of accepting the pay connected with civilian 
Federal employment. The receipt of such com- 
pensation from the Veterans’ Administration 
would not be limiting in any way upon the pay 
received from such employment. Upon termi- 
nating the civilian Federal employment, such 
personnel may elect to have payment of their 
retired pay resumed in lieu of continuing to 
receive compensation from the Veterans’ Ad- 
ministration (28 Comp. Gen. 484). 


Restrictions upon appropriations 


There are two provisions of law which restrict 
the application of appropriations made by the 
Congress for the pay of retired officers of the 
Navy or Marine Corps. The first of these pro- 
visions of law is section 1 of the act of June 10, 
1896 (29 Stat. 361), as amended (34 U. S. C. 
863), and is in the nature of permanent legisla- 
ton. This act provides in pertinent part that 
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naval appropriations are not available for the 
pay of any officer on the retired lists of the Navy 
or Marine Corps, who for himself or for others 
is engaged in the selling of, contracting for the 
sale of, or negotiating for the sale of, any sup- 
plies or war materials to the Navy or Navy 
Department. 

The second provision of law which restricts 
the application of appropriations for the pay of 
retired officers is section 1215 of the General 
Appropriations Act, 1951 (Public Law 759, 81st 
Cong.). This act prohibits the use of appro- 
priations provided thereunder for the payment 
of the retired pay of any officer on the retired 
lists of the Regular Navy or Regular Marine 
Corps who, for a period of 2 years after retire- 
ment, engages for himself or for another “in the 
selling of, or contracting for the sale of, or nego- 
tiating for the sale of,” any supplies or war 
materials to any agency of the Department of 
Defense, the Coast Guard, the Coast and Geo- 
detic Survey, and the Public Health Service. 
This act differs importantly from the act of June 
10, 1896, as amended, supra, in that: (1) The 
prohibition defined in the act applies only to 
retired officers of the Regular services—“Regu- 
lar Navy” or “Regular Marine Corps,” (2) the 
application of the act is limited to “a period of 
2 years after retirement,” and (3) the number 
of restricted agencies of the Federal Govern- 
ment enumerated in the act is broadened to 
include “any agency of the Department of 
Defense, the Coast Guard, the Coast and Geo- 
detic Survey, and the Public Health Service.” 

The Comptroller General of the United States 
has stated with respect to the application of the 
act of June 10, 1896, as amended, supra—and it 
would appear to be equally applicable to section 
1215 of the General Appropriations Act, 1951, 
supra—that persons who furnish plans, specifi- 
cations, designs, or drawings for the Navy “are 
commonly understood as being engaged in the 
furnishing of professional services, and clearly 
professional services are not ‘naval supplies or 
war material’ within the accepted meaning of 
that term” (Comp. Gen. Dec. B—12238, Novem- 
ber 7, 1940). The Comptroller General of the 
United States has also expressed the view that 
the act of June 10, 1896, as amended, supra, does 
not prohibit the payment of retired pay to offi- 
cers of the Naval Reserve who contract with the 
Department of the Navy for the sale of naval 
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supplies and war materials (Comp. Gen. Dec. 
B-101995, April 11, 1951). Nor does the 
statute purport to inhibit in any manner the 
Department of the Navy from contracting with 
a retired officer of the Naval Reserve for the 
purchase of such supplies and materials, or oper- 
ate to restrict payment of the consideration 
agreed upon by the Department of the Navy to 
such officer in an appropriate contract of pur- 
chase and sale for the naval supplies and war 
maerials furnished pursuant to any such con- 
tract. The emphasis of this statutory provision 
is solely upon the nonavailability of appropri- 
ations to pay retirement pay or disability re- 
tirement pay to officers of the Navy or Marine 
Corps (Regular services) under the conditions 
defined in the statute. 


Criminal provisions 


In addition to the various restrictions upon 
employment, pay, and appropriations, discussed 
above, there are for consideration the provisions 
of certain criminal statutes which affect the 
civilian employment of retired naval personnel. 
Generally, these provisions do not apply to a 
retired officer who is employed by a firm holding 
Government contracts, but who personally re- 
frains from any negotiations with the Govern- 
ment. Similarly, unless otherwise noted, a 


self-employed officer who for himself alone con- 
tracts with, or sells to the Government does not 
violate these statutory penal provisions. 

One of the provisions of law to which refer- 
ence is made in the preceding paragraph is Sec- 
tion 216, Title 18, United States Code, Supple- 


ment III. This statute forbids any officer or 
agent of the United States from directly or indi- 
rectly receiving any consideration in return 
“for procuring or aiding to procure to or for 
any person, any contract” with the United 
States Government, under penalty of fine and 
imprisonment and permanent disqualification 
from holding Federal office. 

It should be noted that this section of the 
Criminal Code does not contain a provision 
exempting from its application retired officers 
when not on active duty. However, since this 
section is found under chapter 11 of the Crim- 
inal Code, headed “Bribery and Graft,” it would 
appear reasonable to conclude that in common 
with the other sections under chapter 11, section 
216 applies only to the prevention of corruption 
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of Government officials by bribery, gifts, or 

other equally persuasive subtleties made in re- 
turn for help in obtaining such contracts wit 
the Government and that it is not directed 
against retired officers receiving pay for the prc- 
curement of contracts with the Government, if 
otherwise permitted by law. This view is 
strengthened when considered in the light of the 
provisions of section 281 (18 U.S. C. Supp. Il 
281), infra, which grants to retired naval off- 
cers the right to deal with all departments of the 
Government except the department in whose 
service they hold a retired status. A contrary 
interpretation of section 216 would have the 
effect of negating completely the exemption 
so granted to such personnel by said section 281. 

The provisions of Section 281, Title 18, United 
State Code, Supplement III, prohibit officers and 
agents of the United States Government from 
directly or indirectly receiving or agreeing to 
receive any compensation for services rendered 
in connection with any Government contract, 
claim, or other matter in which the United 
States is interested, under penalty of a fine of 
$10,000 and imprisonment for 2 years, and per- 
manent disqualification from holding Federal 
office. The restrictions of this statute are in 
terms not generally applicable to retired officers 
of the armed forces of the United States by 
reason of their status as such while not on active 
duty. Hence, such officers (retired officers not 
on active duty) may receive or agree to receive 
compensation for services rendered in connec- 
tion with any claim, contract, proceeding, or 
other matter to which the United States is a 
party or is directly or indirectly interested. On 
the other hand, this statute specifically precludes 
retired officers from representing “any person 
in the sale of anything to the Government 
through the department in whose service he 
holds a retired status.” The wording of the 
statute “to represent any person in the sale of 
anything” is so comprehensive and so free from 
qualification as to include even the sale of any 
of the various types of service or the use of 
service facilities. Clearly, the statute prohibits 
a retired officer of the Navy from selling, for 
another, to the Department of the Navy.. 

There is also for consideration in this regard 
Section 283 of Title 18, United States Code, Sup- 
plement III, which provides for the imposition 
of a criminal penalty on any person formerly 
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employed by the Government, including retired 
olficers and officers of any component who have 
been retired from active duty, who, within 2 
years after the termination of his service, acts 
as agent or attorney in prosecuting a claim 
avainst the United States involving any subject 
piatter with which he was directly connected 
while on active duty or, in the case of a retired 
c‘ficer, the department in which he holds a re- 
tired status. The emphasis of this statute is 
upon “prosecuting a claim,” whereas the em- 
thases of section 281 of title 18, supra, is upon 
‘services rendered.” By plain definition, under 
t 1e terms of the latter statute a retired officer of 
tne Navy may receive compensation for “serv- 
izes rendered” in connection with a claim 
egainst the United States, as well as for services 
:endered in connection with any of the other 
matters enumerated in that statute, when the 
services rendered are not tantamount to “prose- 
cuting a claim,” in which case he would be re- 
stricted for a period of 2 years after retirement 
in any matter with which he was directly con- 
nected while on active duty or which involves 
the Department of the Navy. 

Another provision of the Criminal Code that 
may affect the interest of retired officers of the 
Navy is Section 434 of Title 18, United States 
Code, Supplement III. This statute provides 
for the imposition of a criminal penalty on a 
person who serves as an officer, agent, or mem- 
ber of, or is directly or indirectly interested in 
the profit of, a business entity with which he 
also deals as an officer or agent of the United 
States for the transaction of business. This 
statutory provision is grounded on the assump- 
tion that no man can serve two masters and was 
doubtlessly intended to avoid the conflict of 
interest that is likely to arise on the part of 
persons who serve in this dual capacity, irre- 
spective of how high are the motives of such 
persons (40 Op. Atty. Gen. 168, 33 Op. Atty. 
Gen. 278, 275). 

The particular laws under which private in- 
terests seek to transact business with the Gov- 
ernment frequently contain provisions which 
have the effect of restricting or prohibiting the 
employment of retired naval personnel in con- 
nection with such business transactions. An 
example of such a provision of law is section 412 
of the Mutual Defense Assistance Act of 1949 
(Public Law 329, 81st Cong.; 22 U. 8. C. Supp. 
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III, 1584) which prohibits anyone who “is now 
or in the past 2 years has been” an employee or 
officer of the United States Government, from 
receiving any consideration for procuring or 
aiding in the procurement of “equipment, ma- 
terials, or services” under that act, in behalf of 
any person, under penalty of fine or imprison- 
ment, or both. Unlike the prohibitive features 
respecting the sale of war materials or supplies 
to the Government contained in section 1215 of 
the General Appropriations Act, 1951, supra, 
the provisions of which apply only to retired 
officers of the Regular services, the penalty im- 
posed under this act is applicable to retired offi- 
cers of both Regular and Reserve components. 

The foregoing is a résumé of the more com- 
mon aspects of the law which generally affect 
the collateral employment activities of retired 
naval officers as well as of retired enlisted per- 
sons as noted. In the space alloted, of course, 
it has not been possible to list every statutory 
provision, or exception thereto, that might con- 
ceivably enter into analyzing a problem upon 
this subject. Similarly, it should not be con- 
sidered as a substitute for the large number of 
opinions rendered by the courts, or other appro- 
priate offices of the Government. But as a 
guide—as a rule of thumb—to measure the 
usual cases of employment of retired naval per- 
sonnel, the information presented should prove 
both helpful and complete. 

In conclusion, it should be noted that the 
Judge Advocate General is without authority in 
most cases to render an authoritative opinion 
upon the subject of what civilian employment 
retired naval personnel may accept without 
prejudice to the rights and benefits of their re- 
tired status. The policy of the Department of 
the Navy relative to the question of giving such 
advice has been stated as follows: 

“The question as to whether a retired officer 
may legally accept a civilian appointment and 
still hold his position on the retired list is one 
of private concern only and not a subject with 
which the United States can concern itself until] 
some action has been been taken by the retired 
officer. The obvious course for any retired offi- 
cer called upon to determine that question is to 
seek the advice of private counsel, since it is 
one strictly of private concern and in no sense 
of public interest.” ¢ 











COURTS-MARTIAL REVIEW BY CONVENING 
“AUTHORITIES 


By LT KURT HALLGARTEN, USNR 


The numerous provisions of UCMJ and 
MCM 1951 relating to action by convening 
authorities on court-martial records are both 
mandatory and permissive. 

This article gives the full treatment to the 
twofold problem—what must be done upon 
initial appellate review and what may be 
done by the reviewing officers closest to the 
case to provide for substantial justice. 





FTER EVERY TRIAL by court-martial, 
the record shall be forwarded by the trial 
counsel or summary court officer to the conven- 
ing authority, and action thereon may be taken, 
according to UCMJ 60, by: 

a. The officer who appointed the court, an of- 
ficer commanding for the time being, a succes- 
sor in command (cf. arts. 1366 et seq., Navy 
Regulations), or 

b. Any other officer exercising general court- 
martial jurisdiction. The last alternative is 
practicable, e. g., when a command has been 
alerted for immediate overseas movement or 
when a member of the court has become the com- 
manding officer (par. 84c, MCM 1951). 

In general court-martial cases, the convening 
authority shall refer the record to his legal of- 
ficer, who shall submit his. written opinion 
(UCMJ 61). 

The Code and Manual do not indicate whether 
the term “his legal officer” applies to any and all 
officers designated to perform legal duties for 
the command or whether the term applies only 
to the senior legal officer, e. g., the district legal 
officer. Subject to correction by any forthcom- 
ing directive, the latter view appears to be 
preferable. 

If the convening authority is without a legal 
officer or if his legal officer is by reason of prior 
participation in the case prevented from review- 
ing the record (UCMJ 6 (c)), the convening 


authority may (par. 85 MCM 1951), (1) re 
quest assignment of a legal officer or (2) for- 
ward the record to the Judge Advocate General 
for advice, or, (3) forward the record to an- 
other officer exercising general court-martial 
jurisdiction for review and action. 

The opinion of the legal officer shall include a 
summary of the evidence for prosecution and 
defense, an opinion as to the sufficiency of the 
evidence and as to the effect of any error or 
irregularity, and a recommendation of the ac- 
tion to be taken by the convening authority 
(prepared for the latter’s signature) (par. 85) 
MCM 1951). 

The convening authority should attach great 
weight to the opinion of his legal officer but, hav- 
ing read record and opinion, should make up his 
own mind—weighing the evidence, judging the 
credibility of witnesses, and determining con- 
troverted questions of law as well as of facts, 
recognizing that the trial court saw and heard 
the witnesses. If the convening authority dis- 
agrees with his legal officer and takes action 
different from the one recommended by the lat- 
ter, he shall explain his own viewpoint in a let- 
ter of transmittal to the Judge Advocate Gen- 
eral when forwarding the record and his legal 
officer’s opinion; or the convening authority 
may defer his own action and forward the record 
with his legal officer’s opinion and his own view 
to the Judge Advocate General for further ad- 
vice (par. 85¢ MCM 1951). 


Scope of review 


In regard to any and all findings of not guilty, ' 
the review is limited to jurisdictional aspects, 
such as the jurisdiction of the court over the ac- 
cused and the question whether the specification 
alleged an offense (UCMJ 61; par. 86b (2) 
MCM 1951). 

In regard to any and all findings of guilty and 
in regard to the sentence, the convening au- 
thority may disregard an error if he is con- 
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vinced that the error was not prejudicial to the 
rights of the accused. On the other hand, a 
prejudicial error requires appropriate action 
(USMJ 59 (a) ; par. 87¢e MCM 1951). 

Types of action 


a. If jurisdiction was lacking, the proceed- 
ings, findings, and sentence are to be declared in- 
vulid (par. 92 and App. 14, no. 25, MCM 1951). 

b. No action of approval or disapproval 
sould be taken in regard to findings of not 
guilty or rulings amounting to findings of not 
guilty, e. g., upon motion for a finding of not 
guilty on the ground of the insufficiency of the 
evidence for the prosecution (UCMJ 61; par. 
&6b (2) MCM 1951). 

c. If aspecification before a court-martial has 
been dismissed on motion and the ruling does 
not amount to a finding of not guilty, the con- 
vening authority, if he disagrees with the 
court, may return the record to the court for re- 
consideration of the ruling and any further ap- 
propriate action (USMJ 62 (a)). 

(1) The convening authority may thus return 
the record to the court in a case in which, e. g., 
a specification has been dismissed on the ground 
of former jeopardy. As far as the convening 
authority differs with the court merely on a 
question of law, the court is bound to accede to 


the convening authority’s view (par. 67f MCM 
1951). 


(2) Return of the record to the court is pos- 
sible if the court adjourned after dismissing 


the specification. If the court proceeded on 
other specifications to findings and sentence, re- 
turn is not possible unless the sentence is dis- 
approved and a rehearing ordered. 

d. If the record of proceedings is apparently 
incomplete, e. g., does not show that the law of- 
ficer has been sworn, the record may be returned 
to the president of the court for a certificate of 
correction (par. 86¢c MCM 1951). If, in fact, 
the law officer was not sworn, the error cannot 
be cured by a certificate of correction. 

e. If the record shows an improper action by 
the court-martial which can be rectified without 
prejudice to the accused, e. g., erroneous consid- 
eration of a previous punishment in adjudging 
the sentence, the record may be returned for 
proceedings in revision (UCMJ 62 (b); par. 
&6d MCM 1951). 

f. Prejudicial error requires disapproval of 
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the findings of guilty affected and, possibly, of 
all or part of the sentence. When disapproving 
all findings of guilty and the sentence, the con- 
vening authority may order a rehearing—except 
that a rehearing may not be ordered where there 
is lack of sufficient evidence in the record to sup- 
port the findings (UCMJ 63; par. 92 MCM 
1951). 

(1) If a rehearing is ordered, the convening 
authority should state the reasons for dis- 
approval. 

(2) If the convening authority does not order 
a rehearing, he shall dismiss the charges. 

(3) The convening authority may not ap- 
prove part of the findings and sentence and, as 
to the rest, disapprove and order a rehearing. 
He may order a rehearing only if he disapproves 
the findings of guilty and the sentence. 

(4) A disapproval of the entire sentence, 
without mentioning the findings, constitutes 
disapproval of all findings of guilty as well as 
the sentence (pars. 86a, 89c (2), and App. 14, 
MCM 1951). 

g. If the convening authority finds all findings 
of guilty and the sentence correct, he shall ap- 
prove the sentence—which action includes ap- 
proval of the findings of guilty. 

(1) The convening authority may approve a 
finding—making such exceptions and substitu- 
tions as the court could and should have made, 
substituting, e. g., a shorter period of absence 
without leave or a lesser value of stolen 
property. In so doing, however, the convening 
authority will not use the “exception and sub- 
stitution” phraseology used in findings. In- 
stead, he will approve “only so much” of the 
finding of guilty of the specification with respect 
to value, etc., as he regards as proved (App. 14, 
no. 15, MCM 1951). 

(2) The convening authority may limit his 
approval to only so much of a finding of guilty 
as includes a lesser included offense (or at- 
tempt), e. g., absence without leave as included 
in desertion (UCMJ 59 (b)). 
hand, if the accused has been convicted of a 
lesser included offense (or attempt) and the 
convening authority, upon review, concludes 
that the evidence established commission of the 
principal offense (or consummation), the con- 
vening authority may approve the findings and 
the sentence (UCMJ 80 (c)). 

(3) The convening authority may approve 
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On the other — 


some findings and disapprove others (but his 
actions as to findings on charges and specifica- 
tions are to be consistent) , and he may approve 
all or part of the sentence. 

(4) If the sentence as imposed by the court, 
or because of the disapproval of part of the 
findings of guilty, exceeds the maximum pun- 
ishment authorized for the offenses of which 
the accused stands convicted, the convening au- 
thority shall, by limiting his approval to part of 
the punishment adjudged, approve only so much 
of the sentence as is legal. (He can do so only 
if the sentence adjudged includes the punish- 
ment he is approving; for he may not commute 
the sentence.) The convening authority should 
also take into consideration all circumstances of 
the offense or offenses and any mitigating or 
extenuating factors and approve only so much 
of the sentence as he regards just. The Manual 
does not require separate clauses for approval 
and mitigation of the sentence (par. 88, MCM 
1951). In mitigating a sentence, the conven- 
ing authority may apportion the punishment 
adjudged among less severe kinds of punish- 
ment of the same nature; thus he may approve 
so much of the sentence of 20 days’ confinement 
at hard labor as involves 10 days’ hard labor 
without confinement and 10 days’ restriction 
(par. 88c, MCM 1951). 

(5) In approving part of a sentence, the sen- 
tence as approved must be included in the sen- 
tence adjudged. To illustrate, the convening 
authority may approve so much of a forfeiture 
of pay as includes the lesser punishment of de- 
tention of pay. Compared with the forfeiture 
adjudged, the detention may be for a like or 
lesser amount or period. Further, the sentence 
as approved must be a legal punishment which 
the court itself could have adjudged. Thus, the 
convening authority may not mitigate forfeiture 
of pay of an officer to detention of pay as the 
latter punishment may be imposed on enlisted 
personnel only (par. 126h (4), MCM 1951). 
Nor may the convening authority, in mitigating 
forfeiture of pay of an enlisted accused, ap- 
prove detention of pay for more than two- 
thirds of his monthly pay for more than 3 
months as this is the maximum detention (par. 
127b MCM 1951). To illustrate further, a sen- 
tence of 8 months’ confinement, forfeiture of all 
pay and allowances, and a bad conduct dis- 
charge may not be mitigated by approving only 
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so much of the sentence as involves 8 months’ 
confinement and total forfeiture ; for the Manual 
provides that, if the sentence as adjudged and 
approved does not include a punitive discharge, 
the maximum period of confinement is 6 months 
and the maximum forfeiture is an amount of 
two-thirds of the accused’s pay per month for a 
period of 6 months (par. 127b MCM 1951). 
As an exception to the foregoing, however, when 
a court has adjudged a mandatory sentence to 
imprisonment for life under UCMJ 118, the con- 
vening authority may approve any sentence in- 
cluded in that adjudged by the court (par. 88c, 
MCM 1951). 

h. In addition to approval of all or part of 
a sentence, the convening authority may order 
the execution of the sentence as approved— 
except that he may not order the execution of 
a sentence which, as approved (1) extends to 
death or, (2) involves a general or flag officer 
or, (3) extends to dismissal or, (4) includes, un- 
suspended, a dishonorable or bad-conduct dis- 
charge, or confinement for 1 year or more (see 
UCMJ 71). If the approved sentence involves 
a dishonorable or bad conduct discharge and 
confinement, the convening authority may de- 
termine that the execution of the punitive dis- 
charge should be suspended, but that the con- 
finement should not be suspended (par. 88e (2) 
(b) MCM 1951). 

In addition to the foregoing four exceptions, 
a convening authority may not order the execu- 
tion of a sentence adjudged upon a “new trial” 
under UCMJ 73 or Section 12 of the act of 5 
May 1950, 50 U. S. C. 740; paragraphs 88d, 
109h, and 110i MCM 1951. (The execution of 
these excepted types of sentences must await 
completion of departmental review and, in some 
cases, action by the President.) 

i. Instead of ordering execution, the conven- 
ing authority may suspend the execution of all 
or part of the sentence as approved, except a 
death sentence (UCMJ 71 (d); par. 88e MCM 
1951). 

(1) Thus, with the exception of a sentence 
of death, a convening authority may suspend 
the execution also of sentences which he could 
not order into execution. 

(2) A convening authority should suspend 
execution of all or part of a sentence as approved 
when it appears to him that such action will 
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promote discipline and help in the rehabilitation 
of the accused. 

(3) Suspension of part of a sentence should 
not lead to an unusual punishment as would re- 
sult, e. g., from the execution of forfeiture of 
all pay and allowances upon suspension of puni- 
tive discharge and confinement. 

(4) The Manual mentions three types of sus- 
pension (their application being subject to de- 
partmental regulations), (a) an indefinite sus- 
pension in which the period of suspension is not 
indicated, (b) suspension for a certain length 
of time with the proviso that the suspended 
punishment is automatically remitted at the 
expiration of that period unless the suspension 
is vacated prior thereto, (c) suspension of a 
punitive discharge until completion of appellate 
review or release from confinement, whichever 
is the later. Pending the promulgation of de- 
partmenta! regulations, it is not feasible to dis- 
cuss these types of suspension in detail.t The 
second type ((b) above) is quite similar to the 
Navy’s current method of conditional remis- 
sion (sec. 476 NC&B), creating a probationary 
period. Vacation, i. e., revocation, of such 
suspension is subject to the provisions of UCMJ 
72. 

j. If the convening authority approves a sen- 
tence but does not order it executed (especially, 
where it is beyond his power to order its execu- 
tion) and does not suspend its execution, the 
sentence may not be executed until competent 
authority directs its execution In regard to 
confinement and forfeiture of pay, however, the 
foregoing rule is subject to the following modi- 
fications : 

(1) Any period of confinement included in 
a sentence of a court-martial shall begin to run 
from the date the sentence is adjudged, except 
that a period during which the execution of the 
confinement is suspended shall be excluded in 
computing the service of the term of confine- 
ment (UCMJ 57 (b)). Consequently, if a con- 
vening authority approves a sentence of con- 
finement without ordering its execution and 
without suspending its execution, the period 
of confinement, beginning with the date of the 

sentence, continues to run as far as the com- 
putation of the entire period of confinement is 
concerned. During the time the period of 
confinement so runs prior to an order direct- 
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ing its execution, the accused may be kept in 
custody; but his confinement during such pe- 
riod is for safekeeping purposes rather than 
of a punitive character (UCMJ 13; par. 89c (6) 
MCM 1951). 

(2) UCMJ 57 provides that the forfeiture 
adjudged in a sentence which includes also con- 
finement not suspended, “may” apply to pay 
and allowances becoming due on and after 
the date the sentence is approved by the con- 
vening authority. This provision authorizes 
execution of the forfeiture starting with the 
approval by the convening authority. With- 
out this provision, forfeiture included in a sen- 
tence involving also a punitive discharge, dis- 
missal, or confinement for 1 year or more, could 
not be executed until the entire sentence is . 
ordered into execution upon completion of ap- 
pellate review. The consequence would be that 
an accused would receive full pay while kept in 
custody awaiting the result of appellate review 
and that except in case of total forfeiture, his 
period of confinement—computed under UCMJ 
57 (b)—would end much sooner than his for- 
feiture of pay. 

(a) The Manual, applying the authorization 
in UCMJ 57, provides that forfeiture included 
in a sentence which, as approved by the con- 
vening authority, includes forfeiture and con- 
finement not suspended “will” apply to pay (and 
allowances) accruing to the acused on and after 
the date of the convening authority’s approval 
unless the convening authority directs other- 
wise (par. 88e (2) (c) MCM 1951). 

(b) In view of the foregoing, the action of 
the convening authority in regard to forfeiture 
may be one of the following: 

(i) In cases in which the convening authority 
can order the execution of the sentence (UCMJ 
71 (d)), his order of execution can extend to 
forfeiture included in the sentence. 

(ii) The convening authority may suspend 
the execution of all or part of the sentence, 
which suspension can extend to forfeiture. 

(iii) In other cases (i. e., in cases other than 
mentioned in pars. i and ii), in which the sen- 
tence, as approved, includes unsuspended con- 
finement and forfeiture, the forfeiture applies 
to pay (and allowances) accruing to accused on 
and after the date of the convening authority’s 
approval, and the convening authority shall, for 
the purpose of clarity and for the guidance of 
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the disbursing officer, include a declaratory 
statement in his action on the record that “the 
forfeiture shall apply to pay becoming due on 
and after the date of this action.” 

(iv) The foregoing provision (par. iii), 
however, is not mandatory ; the Manual author- 
izes the convening authority to exclude the ap- 
plication of UCMJ 57 (a) and to defer the ap- 
plication of the forfeiture by providing in his 
action on the record that “the application of the 
forfeiture is deferred until the sentence is or- 
dered into execution” (par. 88e (2) (c) and 
App. 14, no. 27, MCM 1951). 

k. In his action on the record, the convening 
authority shall, whenever appropriate and in 
accordance with departmental regulations, 
designate the place of confinement (or tempo- 
rary custody) of the accused (par. 89c (5), (6) 
and App. 14 MCM 1951). On the other hand 
the action on the record does not include a state- 
ment that the accused is released from confine- 
ment. The appropriate action in cases in which 
the accused was confined pending trial and is 
acquitted, or where his sentence does not in- 
clude confinement or require custody pending 
appellate review, is the release of accused from 
confinement outside, and ordinarily, prior to 
any action of the convening authority on the 
record. The Manual provides that upon final 
adjournment of the court in a case, the trial 
counsel will, in writing, notify the immediate 
commanding officer of the accused of the result, 
including any findings reached and any sen- 
tence imposed by the court, and will send copies 
of the report to the convening authority and, 
if the accused is in confinement, to the com- 
manding officer to whose command the place 
of confinement is subject. Immediate action 
will be taken to release the accused in the event 
the trial results in an acquittal or in a sentence 
not involving confinement (par. 44e (2) MCM 
1951). 

l. Any reprimand or admonition provided 
for by the sentence of a general or special court 
martial as ordered executed by the convening 
authority, will be included in his action (pars. 
89c (8), 126f, and 127c (sec. B) MCM 1951). 

m. Whenever any person is sentenced to be 
confined (in solitary confinement) on bread and 
water or diminished rations, the signed certifi- 
cate of a medical officer, containing his opin- 
ion as to whether serving the sentence would 
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produce serious injury to the health of the ac- 
cused, must be obtained before the sentence ig 
ordered into execution (pars. 9lc and 12 
MCM 1951). 

n. In cases in which the convening authority 
regards commutation of the sentence as appro- 
priate, he may recommend in his action on the 
record, that the Secretary of the Department 
or the President, as the case may be, so com- 
mute the sentence (UCMJ 71; par. 105 and 
App. 14, no. 87, MCM 1951). 

o. In actions on the records of rehearings 
(UCMJ 63), specific clauses provide for credit- 
ing the accused with punishment served or ex- 
ecuted under the original sentence or for res- 
toration of rights in cases in which the rehear- 
ing results in acquittal or in punishment of a 
different kind or in a sentence which is dis- 
approved without further rehearing being or- 
dered (UCMJ 75; par. 89c (7) and App. 14, 
nos. 9, 18 and 23, MCM 1951). 

p. In taking action on the record, the conven- 
ing authority should consider any recommenda- 
tion for clemency by members of the court (par. 
77a MCM 1951). As the court itself, in adjudg- 
ing sentence, may take extenuating circum- 
stances into account, recommendations for clem- 
ency can occur, e. g., in cases in which members 
of the court regard suspension of all or part of 
the punishment as appropriate—an action which 
the court cannot take—or in a case involving a 
mandatory punishment (cf. UCMJ 118). 

q. When a court-martial has punished a per- 
son for contempt (UCMJ 48), the punishment, 
in order to be effective, requires approval of the 
convening authority. The record of the con- 
tempt proceedings is made a separate part of 
the regular record of the case before the court 
and forwarded forthwith to the convening au- 
thority. Upon notification of the action of the 
court and pending formal review of the record 
of the contempt proceedings, the convening au- 
thority may require the person to undergo any 
confinement adjudged (par. 1186 MCM 1951). 

r. The action on the record shall be signed 
by the convening authority in his own hand, 
followed by indication of his rank and the fact 
that he is the commanding officer (or other fact 
authorizing him to take action) ; these require- 
ments apply also in summary court-martial 
cases in which the convening authority tried 
the case as summary court (par. 89a, MCM 
1951). 
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s. The convening authority may recall and 
modify any action taken by him on the record 
before it has been published or the accused has 
been officialy notified thereof (par. 89b MCM 
1951). In addition, and even after promulga- 
tion, the convening authority can withdraw his 
action and take corrective action, when, upon 
review by higher authority, any incompleteness 
or inaccuracy of his action is pointed out to him 
(App. 14, nos. 10 and 26, MCM 1951). 


Court-martial orders (par. 90 and App. 15 MCM 
1951 and forthcoming departmental regulations) 


a. The results of trial of every general and 
special court-martial and any action thereon 
by the convening and higher authority are 
promulgated by court-martial orders. Such a 
court-martial order is first issued by the con- 
vening authority as soon as he has taken ac- 
tion on the record. The court-martial order 
identifies the case by the name of the accused, 
etc., and recites the charges and specifications, 
the pleas, rulings dismissing charges, the find- 
ings, the sentence, and the action of the con- 
vening authority. A court-martial order is 
promulgated also in those cases which end in 
acquittal and in which there is no approving 
or other action by the convening authority. 

b. As an exception to the foregoing, the 
court-martial order promulgating the result of 
a special court-martial involving a bad conduct 
discharge (approved by the convening author- 
ity), ordinarily is not issued by the convening 
authority, but is issued by an officer exercising 
general court-martial jurisdiction over the com- 
mand after review of the case under UCMJ 
65 (b). 

c. The order promulgating the proceedings 
and the action of the convening authority will 
bear the date of the action of the convening 
authority on the record of trial. See par. 90a 
MCM 1951 for modified rules regarding orders 
promulgating a special court-martial sentence 
involving a bad conduct discharge, orders 
promulgating acquittals and orders promulgat- 
ing action on findings and sentence subsequent 
to the initial action by the convening authority. 

d. In summary court-martial cases an order 
promulgating the result of the trial and the ac- 
tion of the convening authority on the record 
is not issued. The record itself, after action by 
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the convening authority thereon, is delivered 
to the custodian of the personnel records of the 
unit, who will enter the essential data on the 
service record of accused and such other rec- 
ords as may be prescribed by departmental 
regulations. A notation that such entry has 
been made will be recorded on all copies of the 
record of trial (par. 91¢c MCM 1951). Cf. de- 
partmental regulations for the use of court- 
martial orders or other orders to effect the en- 
try of general and special court-martial data 
in service records and pay accounts. 


Disposition of the record (par. 91 MCM 1951) 


a. After action by the convening authority, 
general court-martial records are forwarded 
to the Judge Advocate General; they are ac- 
companied by the action of the convening au- 
thority, the opinion of his legal officer, a cer- 
tain number of copies of the promulgating 
court-martial order (subject to departmental 
regulations) , any brief by defense counsel under 
UCMJ 38 (c), and other papers listed in appen- 
dix 9e of the Manual—among them the report of 
the investigating officer required by UCMJ 32 
and par. 34 MCM 951. See also paragraph 48) 
(3) MCM 1951 for attaching to the record the re- 
quest of the accused for representation by 
appellate counsel. 

b. Special and summary court-martial records, 
with the action of the convening authority and 
other accompanying papers, are ordinarily 
forwarded to the officer exercising general 
court-martial jurisdiction over the command 
for review under UCMJ 65 and paragraph 
94 MCM 1951.2 If the convening authority 
of a special or summary court-martial exer- 
cises general court-martial jurisdiction himself, 
special court-martial records involving a bad 
conduct discharge are forwarded with his 
action on the record, to the Judge Advocate 
General for review by a board of review, 
and the disposition of all other trial rec- 
ords is subject to departmental regulations.’ 


Related functions 


A convening authority may have to take var- 
ious actions other than and in addition to his 
action on the record upon initial review. Such 
actions include: 

(Continued on page 20) 
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PRIVILEGE AGAINST SELF-INCRIMINATION—a 
defendant waives his privilege against self-incrim- 
ination when he voluntarily discloses damaging 
evidence to a Government investigating agent. 

WARNING—-it is not necessary that defendant be 
warned that information he voluntarily furnishes to 
a Government agent might eventually be used 
against him. 

INTENT—evidence was admitted to show de- 
fendant’s intent to defraud the Government in that 
for a number of years, preceding the period cov- 
ered by the indictment, defendant filed no income- 
tax return, although during this time it was shown 
defendant had extensive holdings. 

INTRODUCTION OF EXHIBIT—in a pzosecution 
for income-tax evasion, exhibit for the Government 
which showed a summation by Government ac- 
countants of the net financial worth of individual 
was properly admitted when the exhibit was com- 
piled and produced in open court, and the defend- 
ant had opportunity to examine the Government 
witness with reference to the exhibit. 


® In Hanson v. United States, a United States 
circuit court of appeals case decided on 29 
December 1950 (186 F. 2d 61), the conviction 
of Robert Hanson for income-tax evasion was 
upheld. Hanson was, what you might call for 
want of a better word, a trader, and during the 
time covered by the investigation was operating 
a garage in Lisbon, N. Dak. Prior to 1941 he 
operated an elevator, a cream station, a hard- 
ware store, sold livestock, and operated an elec- 
tric light plant. Hanson alleged at his trial 
that certain data which had been obtained from 
him by a Government investigating agent was 
inadmissible because it violated his right 
against self-incrimination protected by the 
fifth amendment to the Federal Constitution, 
and, he further alleged, that evidence offered 
by the Government to the effect that defendant 
had filed no income-tax report for a number of 
years preceding the period covered by the 
indictment should have been rejected. 

The facts in the case were that the Govern- 
ment agent called on Hanson and told him that 
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he desired to examine Hanson’s income-tax r2- 
turns for the years 1944 and 1945. The defend- 
ant kept no records so the agent asked ‘o 
examine his bank_ statements and canceled 
checks. 

From this data, and from statements mace 
by the defendant, information was obtained by 
the Government to the effect that defendant had 
understated his income for the years 1945, 
1946, 1947, and 1948. At his trial Hanson 
moved to suppress this information obtained 
by the agent, alleging that it was obtained from 
him in violation of his rights against self- 
incrimination, protected by the fifth amend- 
ment to the Federal Constitution. Hanson pro- 
ceeded on the theory that before such evidence 
could be used he must be warned that said docu- 
ments and statements might be used against 
him. A hearing was had on the motion and it 
was denied by the trial court. Also at the trial 
the defendant took the witness stand and at- 
tempted to explain his unreported income dur- 
ing the period covered by the indictment by 
stating that he had received and deposited in 
the bank during this time large amounts of 
money previously owed to him. Over his objec- 
tion the Government introduced evidence 
showing that during this period prior to the 
indictment defendant had filed no income-tax 
return although he had owned and operated 
extensive business interests. The court found 
the defendant guilty on four counts, and he was 
sentenced 3 years on each; said sentences to 
run concurrently. 

The court stated that the privilege against 
self-incrimination is a personal one and need 
not be asserted. At the time the information 
was voluntarily given to the agent by Hanson 
no action was contemplated against him by the 
Government. It is true defendant could have 
exercised his right against self-incrimination 
when asked for the documents in question, but 
since he did not, he waived his right to refuse 
to produce them. As for being warned that 
these documents would be used against him, the 
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court said that at the time the agent asked 
Hanson for the documents there was no indica- 
tion that he was guilty of a criminal offense, 
therefore no occasion for warning him. 

As to Hanson’s contention that the court 
er ed in admitting testimony to the effect that 
he had filed no tax return prior to the period set 
ou: in the indictment, the court stated that 
H nson attempted to explain his failure to pay 
ta:es on all his income on the period covered 
by the indictment by giving information on his 
ac-ions during this prior period. In doing this 
he opened up the matter and it was proper for 
the Government to submit testimony on this 
p- riod in their rebuttal. Independently of this, 
h wever, the court added, failure to file a return 
fc : prior years would have a bearing on the ques- 
tion of intent, when defendant, as here, denies 
a.y intention of defrauding the Government. 
A'so since defendant had already testified as to 
this prior period, the rebuttal testimony had a 
baring upon his credibility as a witness. 

Hanson complained that a Government ex- 
hibit, which was a summation of his net worth 
for the years 1942, 1943, 1944, 1945, and 1946, 
sould not have been admitted on the ground 
that the accumulation by the Government ac- 
countants was not proper evidence and only the 
actual facts and figures were admissible. The 
court said that data with which the exhibits 
were compiled was produced in open court and 
defendant had ample opportunity to cross- 
examine the witness relating to this informa- 
tion. The court further added that a jury with- 
out such guidance would be unable to cope with 
complicated accounts. 

The court found no defect or errors of any kind 
in the proceeding against the defendant. 
Therefore, the conviction was affirmed. <¢ 


POSSESSING GOODS STOLEN FROM INTERSTATE 
COMMERCE—sufficiency of evidence to sustain 
conviction. 


¢ In United States v. Cordo, a United States 
circuit court case decided on 9 January 1951 
(186 F. 2d 144), defendants Boruck and 
Minkoff appealed their district court conviction. 
They were charged with possessing goods stolen 
from interstate commerce and with having 
conspired to receive and possess such goods. 
The facts in the case are: On April 26, 1946, 
certain bales of textile goods were received at 
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the terminal of the Whisenant Transport Co. in 
New York City. They had been sent to the 
terminal from textile mills in North Carolina 
and were being held there for delivery to con- 
signees in New York City. The name of the 
consignor and that of the consignee were plainly 
marked on each bale. On Saturday, April 27, 


. 1946, some of these bales were stolen from the 


warehouse by Cordo and others, and taken in a 
closed truck to a parking place across the street 
from Cordo’s home in Brooklyn. The following 
morning Cordo telephoned Minkoff that he had 
some “piece goods’ for sale. Minkoff later in 
the day went to Cordo’s house where Cordo met 
him outside and pointed out the truck across 
the street. He told Minkoff it contained a load 
of “hot” goods, which had been “taken” the 
previous day. Minkoff did not go to the truck 
but told Cordo to send it the next morning to a 
garage on 17th Street and 10th Avenue in New 
York City. This was done. 

The garage turned out to be that of the Au- 
thority Trucking Co. which was a partnership, 
partly owned by Boruck. Minkoff rented a com- 
paratively small space there for storing mate- 
rials used in a fertilizer business he conducted. 
Cordo arrived at the garage soon after the 
truck and also told Boruck that it contained a 
load of “hot” goods which Minkoff had told him 
to send there. 

The truck was then backed into the rear of 
the garage, where they began to unload the 
goods onto a platform near a door leading into 
an adjoining building. The loading had just 
begun, however, when Max Boruck, the father 
of the defendant, appeared and refused to let 
the goods be unloaded or let them in the garage. 
He had reported a burglary which had occurred 
there the night before and police were coming 
to investigate. 

Minkoff, who had by then arrived, insisted 
that the goods must be stored somewhere. 
Boruck said that they could be put in an empty 
trailer which was, parked in a nearby lot and 
he assisted in transferring them from the 
truck to the trailer. Afterward, Minkoff went 
to the trailer and came back with a sample of 
the goods. He then offered three thousand dol- 
lars ($3,000) for the loot but Cordo refused 
and said he would take it away. Minkoff in- 
sited that “with all this excitement” it would 

(Continued on page 19) 
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NEW TRIALS IN OLD CASES - 


By LCDR WILLIAM L. STOREY, USNR 


Military personnel who were convicted 
of serious offenses by courts-martial during 
World War Il have the opportunity to obtain 
redress of grievances that can be shown, upon 
good cause, to be valid. 

The law allows a variety of relief to be 
granted and establishes an unusually long 
period as “World War II’; the regulations 
make clear the method by which relief should 
be sought. 


INCE VJ-DAY, CONGRESS HAS passed 

certain laws designed to make possible the 
reconsideration of court-martial cases involv- 
ing members of the armed forces who were tried 
during the turmoil of World War II. Under 
the most recent legislative provision, the man- 
ner in which a conviction was obtained, as well 
as the sentence that was imposed, can be re- 
viewed. Anyone who has any serious grounds 
for complaining about his trial for an offense al- 
leged to have been committed during World 
War II now has the opportunity to ask for a 
new trial, under certain conditions. It makes no 
difference whether he is presently in or out of 
the service, and he may gain substantial relief, 
even if a new trial is not practical. A new trial 
or the other relief mentioned is made possible by 
section 12 of the act of 5 May 1950 (Public Law 
506, 8lst Cong., 64 Stat. 107; MCM, 1951, App. 
2), which is as follows: 
Sec. 12. Under such regulations as the President may 
prescribe, the Judge Advocate General of any of the 
armed forces is authorized upon application of an accused 
person, and upon good cause shown, in his discretion to 
grant a new trial, or to vacate a sentence, restore rights, 
privileges, and property affected by such sentence, and 
substitute for a dismissal, dishonorable discharge, or bad- 
conduct discharge, previously executed, a form of dis- 
charge authorized for administrative issuance, in any 
court-martial case involving offenses committed during 
World War II in which application is made within one 
year after termination of the war, or after its final dis- 
position upon initial appellate review whichever is the 
later: Provided, That only one such application for a 
new trial may be entertained with regard to any one 
case: And provided further, Within the meaning of 
this section and of article of war 53, World War II 


shall be deemed to have ended as of the effective date 
of this act. 
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The best way to learn the meaning of any 
statute is to read it through and then begin to 
consider carefully the precise meaning of the 
words and phrases, with due regard to the 
punctuation marks. At the beginning of sec- 
tion 12, an accused person who is thinking of 
asking for a new trial will see that there are two 
basic limitations: First, his application for a 
new trial must be in accordance with regula- 
tions issued by the President. Second, the 
Judge Advocate General has the authority to de- 
cide whether his application shows good cause 
for a new trial. 

Before analyzing the statute further, it will 
be helpful to take a look at the background of 
this legislation and to consider the pertinent 
regulations issued by the President. Very 
nearly the same provisions as those found in 
section 12 were made a part of Army and Air 
Force law by Public Law 759, Eightieth Con- 
gress (Article of War 53), which became effec- 
tive on 1 February 1949. Article of War 53 
(hereafter referred to as AW 58) was entirely 
new in military law. (See House Hearings, 
Committee on Armed Services, 80th Cong., 1st 
sess., vol. 1, p. 2121.) Section 12, which is 
the counterpart of AW 53, became effective on 5 
May 1950, the date when Public Law 506, 
Eighty-first Congress, was approved by the 
President, this being specifically provided by 
section 5 of the same act, but it was not until 
6 December 1950 that the President prescribed 
regulations governing its application to Navy 
and Coast Guard cases. These regulations con- 
stituted Executive Order 10190, and they ap- 
peared in 15 Federal Register 8711 (8 Decem- 
ber 1950). 

Just as the wording of section 12 is mainly 
that of the earlier AW 53, the language. of Exe- 
cutive Order 10190, implementing it, is much 
the same as that found in sections 101 and 102 
of the now outmoded Manual for Courts-Mar- 
tial, United States Army, 1949. The Executive 
order sets forth the basis for the remedy, the 
form of the petition, and the procedure for ad- 
ministering section 12. These regulations 
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have been embodied in paragraph 110 of the 
Manual for Courts-Martial, United States, 1951 
(as supplemented by references to paragraph 
109 thereof), with only the formal differences 
necessary to adapt the executive order to the 
style of the new manual. Because it will be 
more readily available to readers, the new Man- 
ual for Courts-Martial will be referred to below, 
rather than the executive order. 

The first big task in interpreting section 12 
and the accompanying regulations is to deter- 
mine the cases to which they apply. The al- 
leged offense that resulted in the trial must have 
been committed between 7 December 1941 and 
30 May 1951, inclusive (110a, MCM 1951). 
Little was said in the committee hearings about 
the kind of cases that would warrant the pro- 
posed remedies. However, there is evidence in 
the record of the hearings that the thoughts of 
the legislators were then directed to the more 
serious cases. When the subject of new trails 
was being discussed by a House Subcommittee 
of the Committee on Armed Services, Mr. Ro- 
bert W. Smart, professional staff member, had 
this to say: , 

“Mr. SMART. I think it might be very well 
if we might write into this particular section a 
proviso that would limit it to cases involving 
dishonorable discharge, .bad-conduct discharge, 
or confinement in cases of 1 year or more. The 
thing I think Congress is trying to get at is to 
insure a review of the serious cases that really 
affect the man seriously in his civilian life” 
(House Hearings, 1216, 2 April 1949). 

In the House report that followed the commit- 
tee hearings, it was simply explained that sec- 
tion 12 extended to other personnel of the armed 
forces a right comparable to the one provided 
for Army and Air Force personnel by AW 53 
(House Report No. 491, 81st Congress, p. 38). 
In AW 53, the cases to which it applied were not 
defined by specifying the types of courts-martial 
that conducted the trials. However, the list of 
powers thereby vested in the Judge Advocate 
General included the power to substitute for a 
dismissal, dishonorable discharge, or bad-con- 
duct discharge, a more desirable form of dis- 
charge. In view of this, AW 53 has been inter- 
preted to apply only to cases tried by general 
courts-martial, these being the courts with 
authority to order a dismissal or a dishonorable 
discharge, as well as a bad-conduct discharge, 
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and to cases tried by special courts-martia] in 
which the approved sentence included a bad- 
conduct discharge. 

Paragraph 110a of the Manual for Courts 
Martial begins by a reference to a category of 
serious cases, namely, all trials by general 
courts-martial that resulted in a conviction. Be- 
cause of the difference in names of the les- 
ser courts-martial in the different branches of 
the service, obviously it would have been con- 
fusing to use the names of these in further ex- 
plaining the scope of section 12. Consequently, 
the other category of cases mentioned in 110a 
of the Manual consists of those trials before les- 
ser courts-martial that resulted in sentences 
which included a bad-conduct discharge. Using 
the old Navy terminology, this means that 
summary court-martial cases in which approved 
sentences included a bad-conduct discharge can 
be considered under section 12. As a deck 
court could not include a bad-conduct discharge 
in a sentence, no deck court cases will be con- 
sidered under section 12. 

Assuming that an applicant is eligible to seek 
a new trial in the respects already mentioned, 
he will have to submit a petition to the Judge 
Advocate General within 1 year after final 
disposition of his case upon initial appellate 
review or at any time before 31 May 1952, 
whichever is later (110a, MCM, 1951). Only 
one petition may be submitted by an accused, 
and the filing of it will not have the effect of 
staying the execution of any sentence. A peti- 
tion may not be submitted after the death of 
an accused. 

The form of a petition for a new trial under 
section 12 is prescribed in 109e of the Manual 
for Courts-Martial, as modified by the excep- 
tions noted in 110f. The following instructions 
have been issued by the Judge Advocate General 
of the Navy to facilitate the preparation of peti- 
tions: 


1. The petition must be in writing and signed 
under oath or affirmation by the accused, or by 
a person possessing either the power of attorney 
of the accused for the purpose or the authoriza- 
tion of a court of law to sign the petition as the 
representative of the accused. 

2. The petition shall be typewritten, when- 
ever practicable, with lines double spaced. 

3. The petition must contain the following 
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information: (a) The name and serial number 
of the accused, his address, and the date of trial ; 
(b) the remedy sought, (c) the sentence or a 
description thereof as finally approved or con- 
firmed, together with a statement of any subse- 
quent reduction thereof by clemency or other- 
wise; (d) a brief description of any findings or 
sentence believed unjust; (e) a full statement 
of the fact, ruling, or error relied upon as good 
cause for the remedy sought; (f) the affidavit 
of each person whom the accused expects to 
present as a witness in the event of a new trial. 
Each such affidavit should set forth briefly the 
relevant facts within the personal knowledge 
of the affiant. 

4. Forward the petition in triplicate, to- 
gether with the executed power of attorney 
when applicable, directly to the Judge Ad- 
vocate General of the Navy, Navy Department, 
Washington 25, D. C. 

Among the foregoing requirements of a peti- 
tion, 3 (e) demands the most attention. As pre- 
viously pointed out, it is within the discretion of 
the Judge Advocate General to determine 
whether a good cause for a new trial has been 
presented. Any attempt to formulate a defini- 
tion of “good cause” will have to await an ac- 
cumulation of decisions under section 12. How- 
ever, there are some generalizations in 110e of 
the Manual for Courts-Martial that clearly ex- 
clude any frivolous reasons for a new trial. It 
must appear that the cause asserted had a sub- 
stantial effect on the outcome of the trial. Logic 
seems to require that the “good cause” 
should have originated before or at the time 
of the trial, not afterwards. Perjured testi- 
mony material to the outcome of the case 
would surely be a good cause for a new trial. 
Newly discovered evidence may meet the re- 
quirement if it seems likely that it would have 
helped the accused. Proof of the unavailability 
of witnesses whose testimony probably would 
have benefited the accused might constitute good 
cause in some cases. 

When a petition reaches the office of the 
Judge Advocate General of the Navy, it is re- 


ferred to a new trial board that has been es- 
tablished to administer section 12. The Judge 
Advocate General has appointed three lawyers 
to this board. At present, the chairman is a 
civilian and the other members are naval oifi- 
cers. In proper cases, they may hear oral argu- 
ments on the petitions. After careful consider- 
ation of a petition, the board prepares an opi:- 
ion relative to the merits of the case and the 
remedy, if any, that is appropriate. This opia- 
ion is then submitted to the Judge Advocate 
General. If it meets with his approval, he 
signs the opinion, which then becomes his ofi- 
cial action with regard to granting or denying 
relief. 

The manner of conducting any new trial that 
may be granted, the action of the convening 
authority on the record, the disposition of the 
record of such a new trial, and the promulga- 
tion of court-martial orders in cases arising un- 
der section 12 are all provided for, respectively, 
in 110h, i, j, and k of the Manual for Courts- 
Martial. Where a new trial is not practical 


but relief of some sort seems justified, the Judge 
Advocate General may vacate the findings and 
sentence previously adjudged, order the substi- 
tution of a more favorable type of discharge 
than the one already executed, and also order 


the restoration of property rights. 
MCM, 1951.) 

In conclusion it is well to point out that, while 
section 12 does provide extraordinary relief in 
proper cases, petitions for this type of re- 
lief should not be filed indiscriminately. A 
thoughtful analysis of an individual case may 
reveal that the appropriate course is to pre- 
sent it to the Board for the Correction of Naval 
Records or to the Board of Review, Discharges, 
and Dismissals. These statutory boards have 
been in operation for a number of years and 
have granted relief in a large number of cases. 
If the relief sought is clemency for a general 
court-martial prisoner, then it is proper to ap- 
peal to the Naval Clemency Board. It is be- 
vond the scone of this article to explain the func- 
tions of these boards, but detailed information 
about them is readily obtainable., ~ 


(See 110a, 
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(Continued from page 15) 


be too dangerous to remove the goods before 
the next day. He prevailed in having the goods 
le’t in the trailer until the following day when 
they were taken away. They were later sold 
tc one Smolin, who was earlier convicted (182 
F. 2d 782). 

The appellants seek reversal because although 
they had nothing to do with any theft or con- 
s iracy to steal, evidence of both was admitted 
a: d further because there was insufficient proof 
th at the stolen goods were part of an interstate 
si ipment, or that they were ever in possession 
o them. 

While it is true that neither of these appel- 
lents were concerned in any way with the ac- 
tual theft of the goods, proof of the theft and 
tiie surrounding circumstances was relevant 
aid indeed necessary to prove that they had 
possessed, and conspired to possess, goods 
which had been stolen from the interstate com- 
merce, as charged in the indictment. 

The asserted lack of evidence to prove the 
interstate character of the goods when stolen 
failed in the light of the proof that the cartons 
and bales were each plainly labeled with the 
names of the North Carolina consignor and the 
New York consignee. 

Nor was the evidence insufficient to show cus- 
tody and control of the goods by appellant, 
Boruck, which amounts to that type of posses- 
sion made unlawful by the statute. He was 
one of the partners in control of the garage. 
After he had accepted the goods for storage 
there, it was he that provided a substitute stor- 
age place, the trailer, and helped to put them 
there. We think this an adequate basis on 
which the jury could find that he had the requi- 
site possession of the goods while they were in 
the trailer. Of course, this was not exclusive 
possession, for he acted with and for Minkoff 
who had taken it upon himself to store the goods 
and had insisted that his landlord provide the 
storage space. Since the trailer was provided 
for that purpose the situation is no different 
than it would be if a part of the garage had been 
used for the storage. The trailer was owned 
by a company for whom the Borucks were dis- 
patchers and apparently Boruck knew it would 
b> unused by its owner for a few days and 
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available to him for the storage use to which 
he put it. Thus there was sufficient evidence 
to enable the jury to find that both appellants 
possessed the goods. 

Proof of knowledge that the goods had been 
stolen from interstate commerce, necessary to 
the conviction for conspiracy but not for the 
crime of possession, was adequately supplied 
by the evidence that Minkoff inspected the car- 
tons and bales, and that they were clearly 
marked with the names and addresses of the 
North Carolina consignors and the New York 
consignees. 

The judgment was affirmed. ¢ 


DIGESTS . . 


(Continued from page 2) 


one saw the accused sign the acknowledgment 
and that no one knew when this copy of the 
order had been given to the accused. 

It was held that this evidence was insufficient 
to charge the accused with either active or con- 
structive knowledge of the contents of the al- 
leged order at the time of the alleged offense, 
since the acknowledgment could well have been 
placed on the copy at a date subsequent to the 
date of the alleged violation thereof. <¢ 


SERVICE OF CIVIL PROCESS 


e An opinion was requested from the Judge 
Advocate General as to the propriety of refusing 
permission for local authorities to serve a civil 
process upon a member of the naval service sta- 
tioned at a naval reservation within the State 
of North Carolina. 

The Judge Advocate General noted that the 
naval reservation in question was acquired un- 
der the North Carolina cession statute which 
ceded exclusive jurisdiction to the United States 
but reserved the right to serve criminal and civil 
process by civil authorities. In view of this 
reservation the Judge Advocate General said 
that naval authorities may not deny local civil 
authorities the right to serve any individuals 
within the area notwithstanding the unwilling- 
ness of such individuals to accept such service. 
However, the commanding officer of the naval 
station may regulate the manner of service of 
process so as to prevent interference with the 
proper functioning of the command. ¢ 
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(Continued from page 13) 


a. The designation of a court-martial for a 
rehearing if his action on the record resulted 
in disapproval of the sentence and ordering a 


rehearing (App. 14, nos. 8, 24 and 82, MCM 
1951). 


b. Reports to the Chief of Naval Personnel 
or Commandant of the Marine Corps in officer 
cases in which the sentence does not require 
appellate review under UCMJ 66 but involves 
restriction or any other material change in the 
status of the officer (par. 96 MCM 1951). 

c. Administrative actions such as are re- 
quired in cases in which an accused has been 
acquitted on the ground of insanity or in which 
the convening authority has disapproved a sen- 
tence and dismissed the charges because of 
doubt as to the sanity of an accused (App. 14, no. 
22, MCM 1951). 

d. The execution of fines may require vari- 
ous administrative actions in accordance with 
departmental regulations. 

e. Upon completion of appellate review, the 


convening authority is instructed by the Judge 
Advocate General to take action in accordance 
with the decision of the board of review or 
Court of Military Appeals (UCMJ 66 (e), 67 
(f) ; pars. 100b, 101 MCM 1951). 

f. Two further fields of action (1) remission 
or suspension of any unexecuted portion of the 
sentence of a court-martial under UCMJ 7 
and paragraph 97a MCM 1951, and (2) vaca- 
tion of suspension under UCMJ 72 are not 
functions of the convening authority as such, 
i. e., of the officer who appointed the court and 
referred the charges for trial, but are functions 
of certain officers as the commanding officers 
of the accused at the time the actions are 
taken. 

g. For interruption of the execution of a 
sentence, see paragraph 97¢c MCM 1951, and 
departmental regulations.‘ 

The Executive Order 10214 of the President 
of 8 February 1951 (16 F. R. 1303) prescrib- 


_ing the Manual for Courts-Martial indicates 


that the review procedure of the code and the 
Manual shall apply in all court-martial cases in 
which review has not begun on 31 May 1951. 
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In the absence of a directive from superior competent authority to forward the record to any other officer exercising general court-martial jurisdic- 
tion for review as supervisory authority, the record shall be forwarded to the Judge Advocate General for review.’ 


4. A pertinent Provision of the Naval amg eet to the Manual for Courts- Martial reads as follows: 


(Sec. 0107b NS MCM.) 





fii tl is adjudg f con- 


° 
finement being served, unless otherwise phe, in the action on the sentence “adjudged, shall be evtamaticall interrupted until pote Bo of the period 


of confinement under the sentence which effected the interruption. 


(Par. 97c¢, MCM.)"’ 


(Sec. 0113 NS MCM 
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